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Validity and enforceability of mutual separation 
agreements in Nigeria
By Bimbo Atilola

Employment relationships are not intended 
to continue ad infinitum, and as such the con-
tractual relationship may be ended in several 
ways. Employer-employee relationships may 
be ended by various means including by no-
tice, summary dismissal, effluxion of time, op-
eration of law, repudiation, and subsequent 
mutual agreement of the parties. While Nige-
rian academic texts and case laws are replete 
with discussions and decisions on determi-
nation of contracts of employment generally, 
very little has been written or discussed about 
termination of contracts of employment by 
mutual agreement of the parties. This paper 
attempts an appraisal of the validity and en-
forceability of mutual separation agreements 
in Nigerian labour and employment law.

What is a mutual separation agreement?

A mutual separation agreement is an agree-
ment between an employer and employee to 
terminate the employment relationship under 
mutual and freely agreed terms and condi-
tions. The legal basis of mutual separation 
agreement is rooted in the doctrine of free-
dom of contract. A contract of employment is 
created by the agreement of the parties, and 

as such, same may also be terminated by the 
mutual agreement of the parties.

Mutual separation agreements is a legal de-
vice commonly used by employers, espe-
cially multinational companies, to manage 
post-employment legal risks, especially the 
risk of lawsuits on wrongful terminations and 
dismissals, including constructive dismissals. 
Where the separation is not free from rancour, 
misgivings or disagreements, the execution of 
a mutual separation agreement between the 
parties is a useful device in managing post 
termination legal and reputational risks. A 
commonly found clause in most mutual sep-
aration agreements is a provision to the effect 
that the employee waives his/her right to seek 
legal redress in court, and the agreement is 
taken to be a full and final settlement of what-
ever claims the employee may have against 
the employer.

Validity and enforceability 

The most contentious legal issue surrounding 
mutual separation agreements is the employ-
ee’s waiver of the right to seek legal redress in 
Court. The question is whether or not mutual 

separation agreements are valid, enforceable, 
or contrary to public policy and therefore void. 
The law is now settled in Nigeria that mutual 
separation agreements are generally valid and 
enforceable in the absence of duress, undue 
influence or other vitiating elements capable 
of nullifying the agreement. Since a contract 
of employment is a product of a mutual agree-
ment of the parties, said contract may also be 
ended by the agreement of the same parties. 

The voluntariness of mutual separation agree-
ments has always been a recurrent issue on 
the question of validity and enforceability of 
mutual separation agreements, and this is un-
derstandably so because of the real unequal 
bargaining powers between the employers 
and the employees in the employment re-
lations equation. While a mutual separation 
agreement may be executed at the instance 
of either party, it is often at the instance of 
the employer. Where the agreement is execut-
ed at the instance of the employer, a mutual 
separation deal that offers terminal benefits 
unreasonably far lower than what the employ-
ee’s contract of employment ordinarily offers, 
or which contains unconscionable provisions, 
will be a prima facie evidence of undue influ-

ence but not a conclusive proof. The onus of 
proving duress or undue influence lies on the 
party who alleges it. Thus, the presumption is 
that a mutual separation agreement is volun-
tary, unless and until duress, undue influence 
or other vitiating elements are established. In 
determining the voluntariness or otherwise 
of a mutual separation agreement, the Court 
will consider the grade level of the employee 
in the company, his educational qualifications, 
and the general circumstances leading to the 
agreement.

There is no known reported Nigerian Supreme 
Court or Court of Appeal decision, to the best 
of my knowledge, on the question of validity 
and enforceability of mutual separation agree-
ments, even though decisions of the National 
Industrial Court of Nigeria including case laws 
from the appellate courts of other jurisdictions 
abound. In Gbenga-Oluwatoye v Reckitt Benckis-
er South Africa (Pty) Ltd & Anor,1 a South African 
case involving a Nigerian, the South African 
Courts had the opportunity of pronouncing on 
the validity of mutual separation agreements in 
labour and employment law. 

1. (2016) 37 ILJ 2723 (CC)

THE MOST CONTENTIOUS LEGAL ISSUE 
SURROUNDING MUTUAL SEPARATION 

AGREEMENTS IS THE EMPLOYEE’S WAIVER OF 
THE RIGHT TO SEEK LEGAL REDRESS IN COURT. 
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In this case, the plaintiff was in the employ-
ment of Unilever in Dubai and in January, 
2013, he was approached by a recruitment 
agency for an opportunity in Reckitt Benck-
iser in South Africa but he declined. He then 
left the employment of Unilever for Standard 
Chartered Bank, also in Dubai. While in the 
employment of the bank, he reopened ne-
gotiations with Reckitt Benckiser through the 
agency and he eventually joined the company 
as the Regional Human Resources Director in 
July 2013. At the interview with Reckitt Benck-
iser, and in his curriculum vitae, he had given 
his then current employer as Unilever, when 
in fact he had joined the service of Standard 
Chartered Bank. Reckitt Benckiser discovered 
this fact a few months after joining the ser-
vice of the company and the plaintiff was dis-
missed for material misrepresentation.

The plaintiff now requested for a “soft land-
ing” and the company agreed to execute a 
mutual separation agreement with him. The 
agreement provided that the agreed terms 
represented “a full and final settlement of all 
claims of whatever nature and however, aris-
ing between the parties”. The plaintiff further 

acknowledged in the agreement that he exe-
cuted the agreement without duress or undue 
influence and that he voluntarily and uncon-
ditionally waived his right to payment in lieu 
of notice, including his right to seek redress in 
any court of law. 

The plaintiff later approached the South Af-
rican Labour Court claiming that the agree-
ment was not voluntary, and that his waiver 
of his right to seek redress in court was con-
trary to public policy and therefore void ab 
initio. The Labour Court held that the agree-
ment was valid and his application was dis-
missed accordingly. The Labour Court found 
that his claim of duress or undue influence 
was not supported by evidence, and that the 
agreement was a valid compromise since the 
circumstances was created by his own mis-
representation. He appealed to the Labour 
Appeal Court which also dismissed his ap-
peal. The Appeal Court held that a separation 
agreement is valid just like any ordinary agree-
ment freely entered into by parties.

The plaintiff further appealed to the Consti-
tutional Court of South Africa which also dis-

missed his appeal. The Court held that mutual 
separation agreements are not illegal or con-
trary to public policy simply because a party 
waives his right to seek redress in court. The 
Court reasoned that the plaintiff, a very sen-
ior manager of the defendant company, had 
a full understanding of the consequences of 
the agreed waiver. The court further held that 
full and final settlement clauses are common 
place in contracts, and lawful and not contrary 
to public policy.

In the Nigerian case of Ayodeji Oyewole Oye-
dokun v Chevron Nigeria Limited & Anor,2 the 
claimant’s employment with the second de-
fendant was terminated, and an agreement 
titled “Release and Discharge Certificate” (the 
“Agreement”) was executed by the parties. Un-
der the Agreement, the claimant declared that 
he received the sum of N9,835,848.96 from 
the second defendant in full and final settle-
ment of all entitlements and rights including 
gratuity arising from his employment with the 
second defendant. The claimant brought an 
action against the defendants at the National 
Industrial Court of Nigeria claiming inter alia 
2. Unreported Suit No. NICN/LA/388/2013. Judgement delivered on 8 January 
2019. I thank Yemisi Dansu for drawing my attention to this decided case, 
and for sending me a copy of the judgement.

that the said Agreement was executed by him 
under economic duress, undue influence and 
that same was not voluntary. The Court made 
a finding that there was no evidence of du-
ress or undue influence and the case was dis-
missed accordingly.

In another Nigerian case, Kurt Severinsen v 
Emerging Markets Telecommunication Services 
Limited,3 the claimant’s employment was termi-
nated and he was required to execute a Release 
and Discharge Certificate (the “Certificate”) be-
fore his terminal benefits would be paid. The 
Certificate provides inter alia as follows:

“I Kurt Severinsen, hereby confirm the accept-
ance of the sum of $73,658.85 USD (Seventy 
Three Thousand, Six Hundred and Fifty Eight 
US Dollars and Eighty Five Cents) in full and fi-
nal settlement of my end of employment ben-
efits and all claims that I may have against 
Emerging Markets Telecommunication Ser-
vices Limited (The “Company”) with respect 
to my employment and its termination by the 
company…. and that the company does not 
owe me any further compensations”. 

3.  (2012) 27 NLLR (Pt. 78) 374.
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Realising that the terminal benefits computed 
for him was not complete, the claimant exe-
cuted the Release and Discharge Certificate 
but endorsed it in the following words:

“Exceptions: I do not make any commitments 
that are not already valid from the terms of 
my contract. I have an unpaid expense claim 
and a phone allowance not paid.”

In an action by the claimant for his perfor-
mance bonus, the defendant contended in-
ter alia that by executing the Certificate, the 
claimant is deemed to have waived his rights 
to any outstanding claim. A full panel of the 
National Industrial Court (comprising of three 
judges of the Court) unanimously held that 
the claimant signed the Certificate under pro-
test, being the only option available to him as 
the said document was a standard form con-
tract unilaterally prepared by the defendant.

Voluntariness and mutual consent of the par-
ties is therefore crucial to the validity and en-
forceability of a mutual separation agreement. 
A mutual separation agreement foisted on the 
employee by the employer, or one executed 
by the employee under protest as in Kurt Sev-
erinsen case will not be enforced by the Court. 
And because of the inequality of bargaining 
powers in employer-employee relations, a 
mutual separation agreement with clearly un-
conscionable and unfair provisions may be a 
prima facie evidence of duress or undue influ-
ence, and which may vitiate a mutual separa-
tion agreement.

Practical guides for legal advisers and HR 
managers

While mutual separation agreements are gen-

erally valid and enforceable in law, sufficient 
care must be taken by the employers of labour 
to avoid common potential loopholes that may 
vitiate the agreement. Below are some useful 
practice guides:

1. A mutual separation agreement must be 
in writing, signed by both parties, and 
preferably witnessed by another party.

2. The employee must be advised of his 
right to seek legal opinion before execut-
ing the agreement.

3. Mutual separation agreements should 
only be executed with relatively senior 
staff, ideally not less than a manager cad-
re who are reasonably expected to ap-
preciate and understand the nature and 
consequences of the agreement.

4. Where the agreement is at the instance 
of the employee (as in the Reckitt Benck-
iser case) such request should be made in 
writing. This helps to reduce the risks of 
allegation of duress or undue influence.

Conclusion 

Mutual separation agreements are valid and 
enforceable in Nigeria except in proven cases 
of duress, undue influence or other vitiating 
elements. It is a useful device in managing 
post-employment legal risks especially in cas-
es where the parting of ways by the parties is 
not on a friendly note. Employers of labour 
must however ensure that the deal is freely 
entered into by the employee.

Bimbo Atilola  LL.M, BL, MCIPM, is the Managing 
Partner of Hybrid Solicitors, and Editor-in-Chief 
of Labour Law Review. Send comments to bim-
boatilola@hybridsolicitors.com 


